Nowez2165 


fete UNITED STATES COURT,sOF APPEALS 
FOR @HEeNIN@H CIRCUIT 


PE TEeeeNrrONY NOGA 
APPEL EAN 
Vis 
UNITED STATES OF AMERICA 
APPELLEE 


fei PROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF CALIFORNIA 


BRIEF FOR ARPELLAN', 


HOBERG, FINGER, BROWN & ABRAMSON 
By JAMES D. MART 

703 Market Street 

San Francisco, California 94103 


ATTORNEYS FOR APPELLANT 


= 


a FF WwW Ww 


ro.) 


Jurisdictional statement. 
Srrtement of the case ....+..s.-ss«-s 
Soecification! error . 


Sieamary of argliment. .... « «+ 


SUBIEC T Nix 


Applicable statutory provisions. 


PMewiament . 2. 1 es ee Eo ee 


A, 


Prior to the 1961 enactment of the Federal Drivers 
Act, federal employees nad 4 comimoenwday ric 

to recover damayes for personal injuries in tort 
from a fellow einployee even though beth were 

acting within the course and scope of their federal 
Employment cs a (o -. pe eeuneemneeinen ttetc nr mmm Mme mer aretrs(t7e 


In 1961, the Federal Torts Claim Act was amended 
by the enactment of the PederaleDriveicee tao 
ding that no suit shall be brought against a federal 
driver for damages resulting from the operation 

of a motor vehicle within the scope of his povern- 
ment employment and establishing a procedure for 
substituting the United States as defendant in place 
Oimtie tederal driver Jee 


The purpose of the Federal Drivers Act was to 
protect the federal driver by™siiirmic financial 
responsibility to the government, There was no 
expression of intent to abrogate the judicial remedy 
of injured federal employees who received work- 
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The instant appeal presents an issue of statutory 
construction and interpretation of Federal Drivers 
Act e e e e e e es e e e e J e e e e es e e e e e e es ° ° ° e 


ihe construction and interpretation of the Federal 
Drivers Act allowing appellant's cause of action 
against the federal/driver to be deemed apainsi athe 
United States as a substituted defendant not only 
fulfills the purposes of the statute but preserves 
appellant's existing common law rights by providing 
an equivalent judicial remedy against the United 
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1, The first possibility --the federal employee 
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Page 
can recover from the United States (by not 
applying the F.E,C.A.) but cannot recover 
from the federal driver (by applying the 
Federal Drivers Act), whereby the United 
States is deemed substituted as defendant in 
proce witthe tedenaldriver, a. maaan core ate 16 


2. The second possibility - - the federal employee 
cannot recover from the United States (by 
applying the exclusivity provision of the 
F.E.C.A.) or from the fellow employee (by 
applying the Federal Drivers Act) thereby 
totally abolishing his judicial remedy in tort... oA 


3. The third possibility - the federal employee 
can recover from his fellow employee (by not 
applying the Federal Drivers Act) but cannot 
recover from the United States (by applying 
the exclusivity provision of the F.E.C.A.), 
thereby failing to carry out the purpose of 
thes ederal- Drives ACUy an alee eee 26 


The inescapable conclusion is that justice and logic 

can only be served by adopting the optimal construc- 

tion and interpretation of the Federal Drivers Act 

whereby an injured federal employee can proceed 

directly or indirectly against the United States in 

place of the federal driver under the procedure 

established by the Federal Drivers etior injuries 

sustained through the negligent operation of a motor 
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PETER ANTHONY NOGA, APPELLANT 
Ve 


UNITED SIATES OF AMERICA, ALPE rr 


ScPaPPrEAk FROM THE UNITED STATES DISTRICT COURT FOR 
Pee TORTHERN DISTRICT OF CALIFORNIA 


BRIEF FOR APPEL EAN 


JURISDICTIONAL SiA TE Vina 


This is an appeal from the judgment entered in favor of the 
appellee, the United States of America, on August 2, 1967, by the United 
eietes District Court for the Northern District of California, pursuant 
to said Court's order granting appellee's motion for summary judgment. 
The complaint for damages was brought by the plaintiff, Peter Anthony 
Noga, for personal injuries under the authority of the Federal Torts 
Claim Act, 28 U.S.C. Sections 1346 (b) and 2671-80 (R.1). The District 
Court's jurisdiction was invoked under 28 U.S. C.§1346 (b) (R.1). On 
July 7, 1967. the District Court ordered that appellee's motion for 
summar, judgment be granted and that judgment be entered in favor of 


appellee(R. 96-99). Appellant filed a timely notice for appeal on 


ee 
August 7, 1967. The Court's jurisdiction accordingly rests upon 28 
Wie C.§1291. 


STATEMENT OF iss ASE 


On August 24, 1964. appellant, a forestry aid for the United 


States Government, sustained severe personal injuries in an automobile 
collision rendering him a quadriplegic while an occupant in an automobile 
operated by Dennis Bruce, a fellow employee. in the course and scope of 
their employment with the United States (R. [-3.22). 

A complaint seeking general damages in the sum of $1,000, 000. 00, 
medical expenses, and loss of earning power was filed on August 22, 1966 
by appellant against the United States (R.1-3). Appellant alleged that the 
injury was caused by Dennis Bruce in the operation of his motor vehicle 
in the course and scope of his employment. The complaint contains 
allegations of negligence and wilful misconduct (R. 1-3). 

On August 24, 1966, the Bureau of Employees Compensation 
entered its determination that plaintiff was entitled to compensation 
under the Federal Employees Compensation Act (5 U.S. C.§§751-802) 
upon a finding that the injuries were incurred by plaintiff in the performan 
of his duties as a forestry aid for the United States of America (R. 11, 23). 

United States filed a motion for summary judgment on December 
22, 1966 on the grounds that plaintiff's only remedy against the United 
States is under the Federal Employees Compensation Act (R. 10-12). 
Said motion was granted by the District Court on July 7, 1967 (R. 96-99). 
This appeal follows (R.101). 

SPE CIFICATION®OF ERROR 


The granting of motion for summary judgment on the grounds 
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that appellant is precluded from recovery ayainst the United States 
because of the exclusive remedy provision of the Federal Employees 
Compensation Act (5 U.S.C. §757b) is error. A federal employee can 
recover in tort against the United States for injury sustained as a result 
of the negligent operation of a motor vehicle by a fellow federal employee 
in the course and scope of their employment pursuant to the dictates of 
tieerederal Drivers Act. 

SUMMARY OF ARGUMENT 

Prior to the enactment of the Federal Drivers Act, amenamie 
the Federal Torts Claim Act in 1961, the Federal Employees Compensa- 
tion Act, 5 U.S.C. §§ 751-802, was the exclusive remedy against the 
United States by civilian employees for personal injuries sustained in 
the performance of their duties. See 5 U.S.C. §757 (b). Before 1961, 
such employees clearly had a common law right to recover against their 
fellow employees in tort, even though both were acting within the course 
and scope of their employment for the United States. Allman v. Hanley, 
mize. 2d 599 (sth Cir. 1962) and Marion v. United States, 214 F. Supp. 
eaumivid. 1903). 

In 1961, the Federal Drivers Act was enacted by Congress 
providing that’ suit against the United States shall be the exclusive remedy 
for injuries resulting from the operation of a motor vehicle by a 
government employee within the course and scope of his employment. 
The 19651 enactment establishes a procedure for substituting the United 
States as a defendant in place of the government driver. The clear 
intent of Congress in enacting the Federal Drivers Act is to protect 


the federal driver from financial disaster by shifting the financial 
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responsibility from the driver to the federal government while not 
depriving injured persons of their judicial remedies for the injuries. 
Congress did not at any time express any intent to repeal the common 
law right of an injured federal employee who has received compensation 
under the FR.E,C.A.d his judicial remedy against his fellow employee for 
the operation of the motor vehicle. Historically, the Federal Courts 
do not abrogate common law rights unless expressly directed to do so 


by Congress. See Marion v. United States, supra, and Allman v. Hanley, 


supra. 


The optimum interpretation and construction of the statutory 
provisions in question is one thai accomplishes the ends of Congress 
in enacting the Federal Drivers Act while at the same time preserving 
the judicial remedy in tort of the injured federal employee. The only 
way that this can be accomplishec is to allow the injured federal employee 
to proceed against the United States as a technical defendant substituted 
in place of the negligent federal driver. 

Such an interoretation not only carries out the purpose of 
the Federal Drivers Act in protecting federal employees but avoids the 
unjust and inequitable result of denying recovery solely upon the ground 
that the injured party is an employee of the United States. Such an 
interpretation avoids the illoyical denial of a judicial recovery based 
solely upon the fortuitous fact that the injury was a result of a vehicular 
accident rather than a non-vehicular accident. The reversal of the 


judgment of the Court below follows the recent Supreme Court decisions 
Sevackson v. Lykes Steamship Co. 386U.S. 731, lS Lved. ed 488, 


eyes. Ct. W419 (1967) and Reed v. Steamship Yaka, 373 UsS. 410, 10 L.ed. 
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2d 448, 83 S.Ct. 1349 (1963) where recovery was permitted for a tradi- 
tional common law remedy by refusing to apply a federal statute 
establishing compensation benefits as the exclusive remedy against the 


employer. Further support is found in Richmond Screw Anchor Co. v. 


Mimwea states, 275 U.S. 331, 72 Lied. 303, 48°SrCt. 198 (1928) 


compelling recovery under analoyous circumstances so as to avoid an 
unconstitutional construction of federal statutes. 


APPLICABLE STATUTORY PROMSIONS 


1. 28 U.S.C. §2679,. as amended in 1961 (hereinafter referred 


to as the Federal Drivers Act) at the time of the accident provided: 


"(b) The remedy by suit against the United States as 
provided by section 1346 (b) of this title for damage to 
property or for personal injury, including death, resulting 
fromthe operation by any employee of the Government of 
any motor vehicle while acting within the scope of his office 
or employment, shall hereafter be exclusive of any other 
civil action or proceeding by reason of the same subject 
matter against the employee or his estate whose act or 
Omission gave rise to the claim. 

"(c) The Attorney General shall defend any civil action 
or proceeding brought in any court against any employee of 
the Government or his estate for any such damage or 
injury. The employee against whom such civil action or 
proceeding is brought shall deliver within such time after 
date of service or knowledge of service as determined by 


the Attorney General, all process served upon him or an 


nee 


ww 


Vt 


Us 


Mattested true copy thereof to his immaediaté sijperior or 


to whomever was designated by the head of his department 
to receive such papers and such person shall promptly 
furnish copies of the pleadings and process therein to the 
United States attorney for the district embracing the place 
wheréin the proceédiny is brought, to the Attermey Ceéeneral, 
and to the head of his employing Federal agency. 

"(d) Upona certification by the Attorney General that the 
defendant employee was acting within the scope of his 
employment at the time of the incident out of which the suit 
arose, any such civil action or proceeding commenced in 
a State court shall be removed without bond at any time 
before trial by the Attorney General to the district court of 
the United States for the district and division embracing 
Hie place wherein it is pending and the proceedings deemed 
a tort action brought against the United States under the 
provisions of this title and all references thereto, Shoulda 
United States district court determine ona hearing ona 
motion to remand held before a trial on the merits that the 
case so removed is one in whicha remedy by suit within the 
meaning of subsection (b) of this section is not available against 
the United States, the case shall be remanded to the State court, 

"(e) The Attorney General may compromise or settle 
any claim asserted in such civil action or proceeding in the 
manner provided in section 2677, and with the same effect. 
time 25, 1948, c. 646, 62 Stat. 984; Sept. 2181961, Pub. LL. 
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oyeeos, $15 75 Stat. 539," 


2. 5 U.S.C. §757 (b) at the time of the instant accident provided 
l 


as follows: 


mire lability of the United States or amy o1its itis — 
mentalities under this act or any extension thereof with 
respect to the injury or death of an employcetsmall be 
exclusive, and in place, of allother Nabmity orrie 
inited States or such instrumentality tomtwervemployee, 
vs lepal representative, spouse, dependents, next or 
kin, and anyone otherwise entitled to recover damages 
from the United States or such instrumentality, on 
account of such injury or death, in any direct judicial 
proceeding ina civil action or in admiralty, or by 
proceedings, whether administrative or judicial, under 
any other workmen's compensation law or under any 
federal tort liability statute: provided, however that 
pais section docs not apply to a mastertor aumember 


of the crew of any vessel,"' 


5 U.S.C. §757 (b) is now contained in the Federal Compensation 
Actas 5 U.5.C. §8116 (c). The change was part of the recodi- 
fication of Title 5 of the U.S.C. See Publ. 89-554, 80 Stat, 378, 


September 6, 1966. 
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Beco, $l, 75 sat, 539." 


2, 5 U,S.C. §757 (bat thefime of thé instantaecrdent provided 


as follows: 


ihe lability of the Ulited "Staves or amy Of is iistra- 
mentalities under this act or any extension thereof with 
respect to the injury or death of an employce shall be 
exclusive, and in place, of all other liability of the 
United States or such instrumentality to the employee, 
his legal representative, spouse, dependents, next of 
kin, and anyone otherwise entitled to recover damages 
from the United States or such instrumentality, on 
account Of such injury or death, in-any direct judiueral 
pr Ocecainp in a civil action Or 1m ddimiralty, sonny 
proceedings, whether administrative or judicial, under 
any other workmen's compensation law or under any 
federal tort liability statute: provided, however that 
Mis section does not apply to a master or a member 


of the crew of any vessel," 


5 U.S.C. §757 (b) is now contained in the Federal Compensation 
Actas 5 U.5.C. §8116 (c). The change was part of the recodi- 
iveation of Title 5 of the U.S.C. See Publ, 69-554," 60 stat, 378, 


September 6, 1966, 
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ARGUMENT 

A. PRIOR TOTHE £961 ENACTMENT OF THE FEDERAL 
DRIVERS ACT, FEDERAL EMPLOYEES HAD A COMMON LAW RIGHT 
nO RECOVER DAMAGES FPOR*PERSONALT INJURIES IN TORT FROM A 
mae wOW EMPLOYEE EVEN THOUGH BOTH WERE ACTING WITHIN THE 
SeURSE AND SCOPE OF THEIR FEDERAL EMPLOYMENT. 

Civilian employees of the federal government are entitled to 
compensation benefits under the Federal Employees Compensation Act 
for disability or death of an employee resulting from personal injuries 
sustained while in the performance of his federal duties. 5 U.5S,C.§8102 
ommerly 5 U.S,C.§751). As originally enacted in 1916,the F,E.C.A, 
did not contain any language specifying it to be the federal employees! 
exclusive remedy against the United States. Of course, such language 
was unnecessary at that time because there was no other remedy 
available, as the United States was fully protected by the doctrine of 
sovereign immunity. The exclusive remedy provision was enacted in 
1949 as a result of the development of the election of remedies doctrine 
in earlier cases under the Federal Torts Claim Act. See Dahn v. Davis, 
258 U.S. 421, 66 Lied 696, 42 S.Ct. 320 (1919), United States v. Marine, 
155 F. 2d 456 (4th Cir. 1946), Johnson v. United States, 186 F. 2d 120 
(4th Cir. 1950), Parr v. United States, 172 F. 2d 462 (10th Cir. 1949), 
Cannon v. United States, 188 F. 2d 444 (9th Cir. 1951), Ocasio v. 

Wimited States, 99 F. Supp. 601 (D.P.R, 1951), Brown & Root v. United 
pietes, 92 F. Supp. 257 (S.O. Tex. 1950). The election of remedies 
doctrine was aptly stated in Parr v. United States, supra, at pages 


463-464: 
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“When the Federal Torts Claim Act became effective, 
[the employee-claimant] had two remedies, each for the 
same wrong, and both against the United States. One was 
under the Employees Compensation Act, and the other was 
under the Torts Claim Act. He then had the option to select 
either remedy and follow it through. But he could not 
invoke both. Effectively invoking constituted an election 
which would preclude resort to the other," 

If an employee elected not to proceed for compensation, suit 


would lie under the Federal Torts Claim Act. Cannon v. United States, 


supra, 


in 1949 Congress added a section to the By by C. Agecxpr cay 
providing that the compensation remedy shall be the exclusive remedy 
against the United States for injuries sustained by federal employees 
in the performance of their duties. See 63 Stat. 861, 5 U.S.C. §757 (b) 
(now 5 U.S.C. §8116 (c) ). Apparently the exclusivity provision was 
a clarifying amendment to the F.E.C.A. See Johansen v. United States, 


fou. S. 427, 96 Lied. 1051, 72 S.Ct. 849 (1952) and Pattersomy. 


Meeeceotates, 359 U.S. 495 3 L.ed.2dd 971, 79°SnCtss891959)- 


Significantly, it must be noted that while the F,E.C.A,. is to be 
the exclusive liability of the United States, it is conspicuously silent as 
to the liability of the fellow federal employees who tortiously caused the 
injury. Thus, the courts have held that federal employees who had 
meecervyed compensation Under the F,E.C.A, retain their common law 
right to sue their fellow employee who negligently or tortiously caused 


the injury, even though the injured employee was not able to proceed 
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ee@einst the United States under the Federal Torts Claim Act. The 
leading case is Allman v. Hanley, 302 F. 2d 559 (5th Cir. 1962), where 
a civilian employee of the United States instituted an action against the 
maeaucal officers ofthe United States Air Force and a civilian doctor 
employed by the air force for injuries sustained as a result of negligent 
euewery. The Circuit Court of Appeals held that the F,E.C,.A, did not 
abrogate the common law right of the employee to sue his negligent fellow 
employees. The court, relying on State court cases, pointed out at 
pages 563-564: 
ae at common law servants mutually owed to 
each other thesdutyoof exercising ordinamysearewngihec 
performance of services and that they are liable for 
failures in that respect resulting in injury to a fellow 
employee. Most courts which have held the common 
law rule abrogated by workinen's compensation acts 
have done so on the basis of the wording of the particular 


statute in question.'' (Emphasis added) 


Mire court, notinpythat the Ff, EF, C.Al had mo suche wording 

continued at page 564: 
"It would have been a simple matter for Congress to 

have placed the restrictive language in the statute here 

under examination if it had so intended.'' (Emphasis added) 

Another noteworthy case upholding the right a federal employee 
to sue his fellow employee is Marion v. United States, 214 F.Supp. 320 
(D. Md. 1963), which involved a cause of action arising before the 1961 


enactment of the Federal Drivers Act. In Marion, the injured federal 
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— 
employee brought an action against the United States and his co-employee 
for injuries sustained as a result of the negligence of the co-employee 

in the operation of a motorcycle in the course and scope of his employ- 
ment as an air policeman. Summary judgment was yvranted as to the 
Wimeted States because of the exclusiveness of the F.E.C.A, remedy but 
@enied as to the co-employee,. The court stated that the policy problem 
@eeto whether or not the F.E.,C.A, should deprive a federal employee of 
his right to sue feilow employees is left to Congress to resolve rather than 
the courts. The court shall not abrogate the common law right to sue a 
fellow employee tor his tort where Congress has been silent on the subject 

It must be stressed that Congress has to date continued to remain 
silent and has not added any legislation to the federal compensation 
statutes abropating the common law remedy against fellow employees. 

Clearly, if the instant accident occurred prior to the 196) 
Smeetinient of the Federal Drivers Act, ‘the plaintiff, Peter Noga, Svould 
have had his commun law remedy in tort against his fellow employee, 
Mennis Bruce. 

B. IN 196), THE FEDERAL TORTS CLAINVACT WAS AMENDED 
Peta ENACTMENT OF THE FEDERAL DRIVERS ACT PROVIDING 
we) NO SUIT SHALL BE BROUGHT AGAINST A FEDERAL DRIVER 
BORVDAMACES RESULTING FROM THE OPERATION OF A MOTOR 
Pencil WITHIN THE SCOPE OF HIS GOVERNMENT EMPLOYMEN® 
PIPES TABLISHING A PROCEDURE FOR SUBSTITUTING THE UNITED 
me wis AS DEFENDANT IN PEACE OF THE PEDERAL DRIVER. 

Tne Federal Torts Claim Act, enacted by Congress in 1946, 


provided a judicial remedy for the first time against the United States 
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for persons who suffered injury as a result of the negligence or miscon- 
duct of the employees of the United States. See 60 Stat. 842. With the 
enactment of the Federal Torts Claim Act, an injured person could now 
proceed against the United States as well as the negligent federal employee 
where the employee was acting within the scope of his employment. 
weewuarson v. Domestic,& Foreign Corp., 337 US. 682, 93 Lied. !628, 
69 5.Ct. 1457 (1949), holding that federal employees are personally 


ieee for their tortious conduct. 


In 1961, Congress enacted the ''Federal Drivers Act" so as to 
provide that no suit shall lie against a federal driver for damages 
resulting from his operation of a motor vehicle within the scope of his 
Smgaloyiment. 75 Stat. 539, 28 U.S.C, §§2679 (b)=(e). 

Federal Drivers Act provides that remedy by suit against the 
United States shall be the exclusive action for injury resulting from the 
Operation of a motor vehicle by the federal employee within the scope 
of his employment. 28 U.S.C. §2679 (b). Where the suit is filed against 
the federal driver, the Attorney General is required to defend the civil 
action and, where necessary, remove the suit to the federal courts. 

28 U.S.C. §§2679 (c)-(d). The action against the federal driver is 
deemed to be a suit against the United States and the United States must 
be substituted as defendant in place of its driver, Litinski v. Partko, 
meet Supp. 688 (D.C. Pa. 1965); Easitgman v. United States, 257 F.Supp. 
Olea; 

Ge (HE PURPOSE (Or HE FEDERAL DRIVERS Cc li Wes, TO 
PeoirClT THE FEDERAL DRIVER BY SHIFTING FINANCIAL 


MmoPONSIBILITY TO THE GOVERNMENT. THERE WAS NO EXPRESSION 
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SPeINTENT TO ABROGATE THE JUDICTAL REMEDY OF INJURED 
PevDERAL EMPLOYEES WHO RECEIVED WORKMEN'S COMPENSATION. 

The purpose of the Federal Drivers Act is stated in the Senate 
Report No. 736, 87th Congress, Ist Sess. (1961) at page |: 

"The purpose of the Bill, as amended, is to provide 

a method for the assumption by the Federal Government 

of responsibility for claims for damages apainst its 

employees arising from the operation by them of motor 


vehicles in the scope of their government employment." 


Clearly, Congress intended the legislation for the protection of 
its employees. The United States was to assume financial responsibility 
arising out of the operation of motor vehicles in the scope of government 
employment and thus relieve its drivers from hazards of personal 
liability stemming from driving motor vehicles in the course of official 
Mery. cee S. Rep. No. 736, 87th Con. Ist Sess. (1961); H. Rep. No. 297, 
ome Con. Ist Sess. (1961); 1961 U.S.C. Con, and Adm. News 2764-2797. 
The legislative history and background of the Federal Drivers Act does 
not indicate any intent on the part of Congress to deprive injured persons, 
including federal employees, of any judicial remedy. In fact , the act 


itself expresses a clear intent to provide a substitute remedy. See 


emcee Vv, United States, 218 F, Supp. 571 (5S. D. N.Y. 1963). 


The Federal Drivers Act, as passed by Congress, represented 
a practical and logical way of meeting the problem of accomplishing 
the purpose of shifting the financial responsibility from the federal 


driver to the United States. Two other proposals were before Congress 


but were rejected because of the opinion that the Federal Drivers Act 
 _ (a 
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offered greater simplicity in the administration with far less expense 

to the government than the other proposals, The two other proposals 
considered by Congress were: (1) indemnification of the employee driver 
by the government, or (2) insurance covering employees obtained at the 
government's expense. Both proposals were looked upon with disfavor 
for similar reasons. The proposal calling for indemnification by providing 
for payment by the government of any judgment rendered ayainst an 
employee driver presented the likelihood of considerable difficulties 

in administration and heavy expense to the government and would permit 
jury trial. The other proposal providing for the procurement of 

liability insurance was believed to entail substantial and needless expense 
to the government. See S. Rep. No. 736, 87th Con. Ist Sess. (1961); 
nemimep. No. 297 87th Con. Ist Sess. (1961); 1961 U.S. €. Con. and Adm. 
News 2784-2797. 

Significantly, the only purpose of Congress as to the rejected 
proposals as well as the legislation enacted was to provide for the 
shifting of financial responsibility from the employee driver to the 
federal government. The means adopted (the Federal Drivers Act) to 
accomplish this purpose was selected over the rejected proposals 
merely because of efficiency and expense considerations. Certainly, 
if Congress enacted either of the alternative proposals there could be 
no doubt that appellant, Peter Noga, would still have his judicial remedy, 
Evicmthoughwhe received compensation understhe Pak.C. A. sandethat a 
judgment against Dennis Bruce would be satisfied by the government 
or by insurance. Nowhere does Congress consider the effect of the 


statute as applied to a federal employee who has received F.E.C.A. 
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IT ee 
benefits. The legislative history and background as well as the enacted 
legislation does not indicate any purpose or intent of depriving any one 
of his tort remedy including injured federal employees and should not 
be construed in such a manner. 

Dy PHE INSTANT APPEAD PRESEN TOSADeSSUE OF Sea TUPOR 
SerSsrRUCTION AND INTERPRETATION OF FEDERAL DRIVERS ACT, 

A federal employee whose injuries arise out of a fellow- 
employee's negligent operation of a motor vehicle within the scope of 
their employment can either maintain an action against the negligent 
federal driver, whereby the Attorney General would be required under 
the Federal Drivers Act to substitute the United States as defendant or 
maintain an action directly against the United States. The only contention 
by the appellee in opposition to the above is based upon the exclusivity 


provision of the F,E,C.A, Thus, an issue of statutory interpretation 


amd construction is raised. As far as can be determined, this Court is 


the first appellate court asked to consider the question. Various results 
have been reached by the District Courts which have considered the 


G@itestion. See Gilliam v. United States),g64 F. Supp. 7 (E.D. Ky. 1967), 


Beechnut v. United States, 264 F. Supp. 926 (D. Mont. 1967), Noga v. 


Wintted States, 272 F. Supp. 51 (N. D. Cal. 1967)(The District Court's 


Opinion of the instant case) and the unpublished opinions incorporated as 
areor the record herein at pages 59-71. 

Three possible constructions of the statutes in issue exist: 
(1) The federal employee can recover from the United States (by not 
applying the F.E.C.A.) but cannot recover from the federal driver 


(by applying the Federal Drivers Act), whereby the United States is 
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States is deemed substituted as defendant in place of the federal driver. 


deemed substituted as defendant in place of the Federal driver, (2) The 


federal employee cannot recover from the United States (by applying the 
exclusivity provision of the F. E,C. A.) nor from the fellow employee 
(by applying the Federal Drivers Act), thereby totally abolishing his 
juereiaivremedy in tort, (3) The federal employee cansrecover from his 
fellow employee (by not applying the Federal Drivers Act) but cannot 
recover from the United States (by applying the exclusivity provision of 
Prem EC. A.,), thereby failing to carry out the purpose of the Federal 
iimivers Act, 

The optimal construction and interpretation must be the one that 
Cewares Out the purpose of the Federal Drivers Act in protecting federal 
employees while at the same time preserving the judicial recovery in tort 
of the appellant. Only the first construction accomplishes this. The 
latter two, as advocated by the appellee, fall short of the mark and should 
bemreyected, 

DeelhE CONSTRUCTION AND INTERPRET A @ Rae ine 
moe RAIL DRIVERS ACT ALLOWING APPELLANT'S CAUSE OF ACTION 
Peeve! THE FEDERAL DRIVER TO BE DEEMED AGAINST THE 
Pees STATES AS A SUBSTITUTED DEFENDANT NOT ONLY FULFILLS 
ieee POSES OF THE STATUTE BUT PRESERVES APPELLANT'S 
EXISTING COMMON LAW RIGHTS BY PROVIDING AN EQUIVALENT 


| 
meDpiIelaAl REMEDY AGAINST THE UNITED STATES. | 


ee ihe first spossibility -- the federal inmloyvcecam recover from 


the United States (by not applying the F, Eve. AL) butscannot recover from 


the federal driver (by applyin pte Otte 


the Federal Drivers Act), whereb 
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In the instant action, the United States is but a technical defendant 
in place of its federal driver, Dennis Bruce, pursuant to the dictates 
of the Federal Drivers Act. Appellant's right to maintain the action 
is supported by analytical reasoning, congressional intent, and the 
decisional law of the Supreme Court of the United States. 

The congressional intent has been fully discussed heretofore. 
See supra at pages li-l4. It will suffice to state here that Congress: 
only purpose in enacting the Federal Drivers Act was to protect federal 
employees by shifting the financial responsibility to the United States 
for injuries sustained through the culpability of federal drivers. Congress 
has not expressed any intent to deprive any injured person completely 
of his judicial remedy for his injuries. It would be inconsistent with 
logic to interpret Federal Drivers Act, clearly enacted for the benefit 
of federal employees, as depriving federal employees of their existing 
rights for full judicial recovery where their injury was caused through 
the negligence of a fellow employee. It cannot be disputed that the 
purpose of the Federal Drivers Act is fully accomplished by permitting 
appellant to proceed against the United States in place of Dennis Bruce. 

Further, such an interpretation of the statute avoids violating 
the long-standing judicial rule of construction whereby the courtsshall 
not abrogate common law rights where Congress is silent on the subject. 
See Allman v. Hanley, 302 F. 2d 559 (1962)and Marion v. United States, 
214 F. Supp. 320 (1963). The F. E. C. A. does not contain any language 
abrogating the common law cause of action in tort by one employee 
against a fellow employee for the latter's negligence. If Congress had 


intended to do so, it would have been a simple matter to place such 
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mestrictive language inthe F. E.C.A. at the time of the enactment of 


Ore Federal Drivers Act. 

There is ample decisional law permitting judicial recovery against 
an employer where Congress has enacted a system of compensation as 
the expressed exclusive remedy apainst the employer. In Jackson v, 
Maes steamship Co., 386 U.S. 731, 18 L.ed.2d 488, 87S. Ct. 1419 
(1967), the Supreme Court held that an action for the wrongful death of 
a longshoreman alleging negligence and unseaworthiness against the 
shipowner employer was not precluded by §5 of the Federal Longshoremens 
@adeiarbors Workers Compensation Act (33 U.S.C. §905) which provides 
that compensation benefits to longshoremen under that act ''shall be 
exclusive and in place of all other liability of such employer to the 
employee . .'' In that case, the longshoreman inhaled noxious gasses 
and died while working on his employer's vessel on navigable waters. 
The trial court dismissed the suit on the grounds that the exclusive 
remedy provision of the longshoremen's act barred an action against 
Beeeshipowner employer. The Supreme Court granted certioriari, 
reversed the judgment, and remanded the case for further proceeding. 


The court's decision, following its earlicr opinion in Reed v.Steamshi 
g p Bal ve 


beeee, 3/5 U.S. 410, 10 L. ed 2d 448, 83S. Ct 1359 (1963) was founded 


upon the basic unfairness of having recovery depend upon the fortuitous 
circumstances of how a longshoreman was employed. The court stated 
Meproel.. ed 2d at page 491: 
". , . Yaka also stressed the fact that the traditional 
humanitariam remedy for unseaworthiness was not to be 


destroyed by the kind of employment contract that a 


he 
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'shipowner made with the people who worked on it. 

"In this case as in Yaka, the fact that the longshoreman 
was hired directly by the owner instead of by the independent 
stevedore company makes no difference as to the liability of 
the ship or its owner. In the final analysis the contention 
here against recovery as in Yaka is that the longshoreman 
who is employed to work ona ship by an independent stevedore 
company instead of the shipowner can recover for the unsea- 
worthiness of the vessel, but a longshoreman hired by the 
same shipowner to do exactly the same kind of work on an 
unseaworthy ship cannot recover. We reject this contention 
as we did before. We cannot accept such a construction of 
the Longshoremen!'s Act--an Act designed to provide equal 
justice to every longshoreman similarly situated. We cannot 
hold that Congress intended any such incongruous, absurd, 
and unjust result in passing this congressional Act." 
(Emphasis added) 


The same result was reached earlier in Reed v. Steamship Yaka, 


Pwemees. 410, 10 L.ed.2d 448, 83 S.Ct. 1349 (1963), which involved a 
libel in rem filed by a longshoreman to recover for injuries he sustained 
while engaged 1n loading a vessel. In that case the shipowner was the 
employer of the longshoreman. The sole defense was that the 
longshoremen's act provides that the compensation benefits under the 
act shall be exclusive and in place of all other liability on the part of 

the employer. The court held that the exclusive remedy provision of 


the Longshoremen's Act does not bar recovery for the traditional 


aoe 


<> © ©: °? ©) ©, © © «© © oc Eo) EE ~ EE > EE» 


7 eeeesesee_eF 


humanitarian remedy for the unseaworthiness of a ship. 

It is significant that the exclusive remedy provision of the 
Federal Employees Compensation Act is substantially identical to the 
language of the Longshoremen's Act. Both provide that the liability 
of the employer "shall be exclusive, and in place of, all other liability 
of! the employer to the employee. Jackson and Yaka stand for the 
principle that an exclusive remedy provision enacted by Congress ina 
compensation legislation must not be interpreted to bring about a harsh 
and incongruous result not in keeping with the congressional intent to 
provide certain protections for injured persons. Similarly, in the 
instant case, a fair and just result can only be achieved by holding that 
appellant's action in tort against the United States is not precluded 
iyeuaerexclusive remedy provisions of Section 5 U.S.C, §757 (b). 

Certainly, it was not the intent of Congress in enacting the 
Federal Drivers Act to provide that the judicial recovery in tort by 
an injured federal employee in the performance of his duties shall 
depend upon the kind of accident. The fact that the federal employee 
sustained his injuries as a result of a vehicular accident rather than 
a non-vehicular accident should make no difference in his right to 
recover for the negligence of a fellow employee in causing the injury. 
As long as the injured federal employee is entitled to a judicial recovery 
in negligence for non-vehicular injuries, the same right must exist 
in the case of the motor vehicle accident. By permitting the appellant 
to pursue his judicial remedy by substituting the United States as 
defendant in place of the negligent federal driver, a harsh and incongruous 


result based solely upon fortuity is avoided. 
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An tnjured federal employee must be permitted the right to 


maintain an action against the United States where the injury was 

caused by the negligent operation of a motor vehicle by a fellow employee 
in the course and scope of their employment. Only then can the purpose 
emeongress in acting the Federal Drivers Act be carried out fully while 


at the same time arriving at a just and equitable result. 


2. The second possibility -- the federaljomployes ean 
recover from the United States (by applying the exclusivity provision of 
foe. C. A.) or from the fellow employee (by applyingithe Federal 
Drivers Act) thereby totally abolishing his judicial remedy in tort. 


The second possibility barring recovery from both the United 
States and the fellow em, loyee not only results in a harsh and incongruous 
interpretation of the statute in question but is in violation of certain 
constitutional guarantees of due process under the fifth amendment to 
the Federal Constitution as well as in violation of the historical maxim 
that courts do not abrogate common law rights where Congress remains 
Silent, 

A spurious argument might be urged that the second possibility 
mieells the purpose of the Federal Drivers Act as it relieves the federal 
driver from financial responsibility. But such an argument ignores the 
congressional intent that the United States was to assume the respon- 
sibility by providing a substitute remedy, thus clearly indicating that 
Congress did not intend to deprive injured persons of their judicial remedy. 
An interpretation precluding all recovery in tort to an injured federal 
employee is contrary to the congressional purposes. 


Purthermore,-a constriction barring allevecovery would fly in 
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the face of the long-standing principle that the abropation of common 
law rights are best left to Congress and that the court shall not annul 
such rights where Congress is silent on the subject. Sec Allman v. 
Menlcy, supra, and Marion v. United States, supra, and discussion 
Supra at pages 9-11. 

If the Federal Drivers Actybe construed as bairritip mecovery by 
appellant both from the United States and the negligent fellow employee, 
such construction would be unconstitutional, as it would be abolishing a 


vested right (appellant's cause of action for negligence against a fellow 


employee) without due process of the law as protected by the fifth amend- 


mentsto the Federal Constitution. The Supreme Court has long held that 
it is the court's duty in interpreting federal statutes to reach a conclu- 


sion which will avoid serious doubt of the statutes constitutionality. 


Riehmond Screw Anchor Co. v. United States, 275 U.S. 331, 72 L. ed 303 


gee), Phelps v. United States, 274 U.S. 341, 71 L. ed 1083 and Crowell 


weeeenson, 285 U.S. 22, 76 L. ed 598 (1932). 


Such an interpretation would result in taking away a lawful 
claim for damage for injury against a private person, which but for 
the Federal Drivers Act he would have against the private wrongdoer. 
The question of unconstitutionality would be raised by the second 
possibility's failure to provide a substantial and effective equivalent 
in place of what would be taken away when applied to the injured federal 
employee. The objection would not be present when the injured person 
is not a federal employee as in that case there would be a substantial 


and effective equivalent remedy against the United States. 


The case in point is Richmond Screw Anchor Co. v. United States,| 
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supra, involving a statutory interpretation of federal statutes under an 
analagous situation, In that case, three statutes were involved. The 
Mrsisenacted statute , Section 3477, Revised Staitatacm UsSeC Tamers 1, 
§203, prohibited assignment of unliquidated claims against the United 
States. The statute had previously been held applicable to claims for in- 
tminpement of patents, thereby rendering such claims void, The @@cond 
statute was the Act of 1910 providing that an invention covered by a patent 
of the United States could be used by the United States without license and 
that the owner shall recover reasonable compensation from the United 
States in the court of claims. The last statute, the Act of 1918, amended 
the Act of 1910 by providing that the remedy against the United States in 
mre Countwot Clainys shall be the exclusive remiedy of tte ower for intra 
iment of the patent. The purpose of the latter-actwas to relieve govern-— 
ment contractors who used patents without a license under the Act of 191¢ 
from any liability so as to stimulate contractors to furnish what was need 
ed for war without fear of becoming liable for any infringement to the 
owners or assignees of owners of patents. Appellant was the assignee of 
a patent and was seeking to recover compensation from the United 

States for patent infringements by a government contractor incurred 
after the 1918 Act. The United States argued that Section 3477 applied 
and rendered the assignment of the claim for infringement of patent void. 
If the argument prevailed, appellant would have been barred completely 
as the Act of 1918 precluded his cause of action against government con- 
tractor, Such a result could only be avoided by not applying Section 3477 
and holding that the Act of 1918 yrovided a just equivalent by allowing a 


claim against the United States in place of the claim against the 
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government contractor. The court held that Section 3477 shall not 
apply to claims for patent infringements by government contractors 
eiper thesenaetinentwof thewict of 1918. The pertiment language of the 
court is found at pages 344-346: 
iijis settled that, but forgthe Act of 7 Ole Mies wosasew 
ments vesting title in the Anchor Company would enable it to 
recover from the contractor for all his infringements 
If now §3477 applies and these assignments are 
rendered void, the effect of the Actiof 19) 6 1smomakciaway 
from the assignee and present owner not only the cause of action 
against the government, but also to deprive it of the 
cause of action against the infringing contractor for injury 
by his infringement. The intention and purpose or 
Congress inthe Act of 1918 was to stimulate contractors 
to furnish what was needed for the war, without fear of 
becoming liable themselves for infringements to inventors 
or the owners or assigness of patents. . .To accomplish 
this povernmental purpose, Congress exérersedtthe power 
to take away the right of the owner of the patent to recover 
from the contractor for infringements. This is not a case 
of mere declared immunity of the government from 
liability for its owntorts. It is an attempt to take away 
from a private citizen his lawful claim for damage to his 
property by another private person, which but for this 
act he would have against the private wrongdoer. This result, 


if §3477, Rev. Stat. applies and avoids the assigrment, 
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“would seem to raise a serious question as to the consti- 


tutionality of the Act of 1918 under the 5th Amendment 
to the Federal Constitution. We must jr esume that 
Congress in the passage of the Act of 1918 intended to 
secure to the owner of the patent the exact equivalent 

of what it was taking away from him. It was taking away 
his assignable claims against the contractor for the 
latter's infringement of his patent. The assignability 

of such claims was an important element in their value 


and a matter to be taken into account in providing for 


their just equivalent. If § 3477 applied, such equivalence 


was impossible, 

"It is our duty in the interpretation of Federal statutes 
to reach a conclusion which will avoid serious doubt of 
their constitutionalty. . . Moreover, we should seek to 
carry out in our dealing with the Act of 1918 and Revised 
Statute, § 3477, the very important congressional purpose 
of the former, as already explained, in the promotion of 
the war as a special legislative intent. It is our duty to 
give effect to that special intent, although it be not in 
harmony with a broad purpose manifested in a general 
statute avoiding assignment of claims against the govern- 
ment enacted some eighty years ago. . . This is in accord 
with general rules of interpretation, as shown in these 
authorities, and reconciles § 3477, Revised Statutes, 


and the Act of 1918, if we hold, as we do, that § 3477 
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‘does not apply to the assignment of a claim apainst 


the United States which is created by the Act of 1918, 


in so far as the act deprives the owner of the patent 


of a remedy against the infringing private contractor 


for infringements thereof and makes the government 


indemnitor for its manufacturer or contractor in his 


imttmnpements.'' 


Applying the above reasoning to the instant case, Section 3477 


of the Rev. Stat. has the same function as the exclusive remedy 


provision of the F.E.C.A. The Act of 1918 has the corresponding 


effect of the Federal Drivers Act. The right of the assignee of a patent 


to recover from a government contractor for an infringement of a patent 


prior to the Act of 1918 despite § 3477 requires that injured federal 


employees, such as the appellant, have the right to recover froma 


negligent Federal Drivers Act despite exclusive remedy provision of 


F.E.C.A. In Richmond Screw Anchor Company, the purpose of the 


special statute (Act of 1918) was given priority as must the purpose of 


the Federal Drivers Act herein. In order to avoid serious doubt of 


constitutionality the Act of 1918 was interpreted as providing a just 


equivalent-claim against the United States in place of the claim against 


the government contractor. In the instant case, the Court must interpret | 


the statute to provide that the appellant received a just equivalent - an 
action against the United States as defendant in place of the action 


against the federal driver. 


3. The third possibility - the federal employee can recover 


from his fellow employee (by not applying the Federal Drivers Act) 
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but cannot recover from the United States (by applying the exclusivity 
ee ee 


aac Cderall Drivers Arct. 

The remaining possibility whereby an injured federal employee 
can proceed against his fellow employee but not the United States by 
not applying the Federal Drivers Act must also be rejected. While not 
objectionable as abrogating a common law right, it does fail to satisfy 
the purpose of the Federal Drivers Act to shift the responsibility for 
the negligent operation of motor vehicles from the federal driver to the 
United States. Obviously, the intent of Congress is to relieve its drivers 
from hazards of personal liability and protect against financial disaster in 
all situations where the accident is in the course of official duty. 

In the case where the injured party is a fellow employee, the 
federal driver's need for the protection of the Federal Drivers Act is 
far greater than in the case where the injured person is not a fellow 
employee. In the latter situation, where the federa! driver had insufficient 
insurance, the injured person would be satisfied with his remedy against 
the financially solvent United States to satisfy any judgment. Thus, 
the federal drivers would not be exposed to bankruptcy or the threat of 
an outstanding judgment which might be satisfied out of his assets or any 
inheritance or other financial benefits which might be received in the 
future. 

But where the injured person was a fellow federal employee, 
the federal driver was ina more critical position, as the injured fellow 
employee had only his remedy against him. Thus, the satisfaction of 


a judgment out of federal driver's assets was a very real threat which 
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could result in bankruptcy, impairment of credit and depletion of savings 


and loss of inheritance and other financial benefits in the future. 

The federal driver would most likely not even have a choice as 
to whether or not other fellow employees would ride in his vehicle 
during their employment. Thus, the third possibility must also be 
rejected for it not only fails to carry out the purposes of the Federal 
Drivers Act but would be a harsh and incongruous result as to the 
federal driver. 

EF. THE INESCAPABLE CONC LUSIONIS Taal JUSstieD Ae 
EeGIC CAN ONLY BE SERVED BY ADOPTING THE OPT Misa 
SONSTRUCTION AND INTERPRETATION OF THE F EDERAT DRIVERS 
eel WHEREBY AN INJURED FEDERAL EMPLOYEE CAN@SPROCEED 
PROB CTLY OR INDIRECTLY AGAINST THE UNITED STATES IN PLACE 
Saati FEDERAL DRIVER UNDER THE PROC EDURS Geo rABaLiciiED 
Petr EDERAL DRIVERS ACT FOR INJURIES SUSTAINED THROUGH 
Woes liGENT OPERATION OF A MOTOR VY BHICTE, 

Cilltam v, United States, 264 F. Supp? (Ea Omeio elo) 
represents an apocalyptic result combining analytical reasoning and 
congressional intent to reach a sound and just construction of the appli- 
cation of the Federal Drivers Act under the identical facts whereby | 
the injured federal employee is able to pursue the United States as i 
defendant substituted in place of the federal driver. Appellant's position | 
can best be summarized by adoption of the language contained in that 
Geumien, At page 9, the court stated: 

"Now we find a situation in which if the Court followed 
the reasoning of the United States Attorney's argument 
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would deny Miss Green any right of recovery at all, 


irrespective of how pvross the negligence, irrespective of 
how seriously she may have been injured, she would have 

no grounds for recovery. All she could expect would be 
under the compensation law, payment for her hospital bill 
andgmedical expenses, I can't conceive Ciiplacmiumea 
construction or interpretation upon an act of Congress made 
primarily for the protection of its own employees that would 
deny another empluyee a right to ma@keamclaiam for a jmet 
recovery. This woman had a right at common law, she had 
a right of action at common law, and here by a strained, 

as I believe, construction, she is denied that right without 
anyedimect and express act of Congmesicuommthespouniasla 
other words, while they pay to her her hospital bill and 
medical expenses, they say to her, "We are poing to 
construe this law and the Congress intends in this law 

to deny an employee of the United States any erigphtta a ccoyer 
for personal injuries'solely on the ground that you are an 
employee oftthe United States Government, siumcma very aner mt 
legal maxim that there shall be no wrong without a remedy. 
It is the body of the whole law that is built around that idea 
and principle and yet to interpret this compensation law in 
such a way would deny a common law right of action to one 
of the government employees, solely on the ground that the 
United States in another act, another statute, had volunteered 


itself to replace or supplant any of its employees who might 
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be sued for damages growing out of an automobile injury. |! 
Ties court continued at page. 1|0: 

"Under these facts and circumstances, it is my judgment 
that inestimable wrong would be done Mrs. Gilliam by 
denying her the right to seek redress for her alleged 
injuries, growing out of the alleged nepligence of the 
operator of the car in which she was compelled to ride, 
by denying her the right to prosecute a common law action 
for a tort against her in the torumyof memaimoocnage Ido 
not believe the Congress intended to go so far in its enact- 
ment of the compensation or substitution statute when it was 


im ithe minds of the legislators that they were paccin, 


enactments for the benefit of employees and not to fore- 


close their right to seek redress for wrongs committed 


against them. The state compensation laws are for 


immediate aid to the injured employee and as a protection 
to the employer. There is no parallel between these laws 
and the federal laws which the United States seeks to impose 
here as a means of denying an allegedly just claim. 

Mi subscribe to the language of ihe CourG@inemuady Vv, 
Koosevelt5,.5,Co,., 317 U.S. 575: 7W e canvonlysconelide 
that if Congress had intended to make such an inroad on 
the rights of claimants... it would have said so in 
unambiguous terms' and 'in the absence of a clear 
" 


congressional policy to that end, we cannot go so far', 


(Emphasis added) 
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It is respectfully submitted that appellant can proceed Givec ty 
against the United States which is deemed defendant in place of the 
federal driver. The judgment in favor of the United Statés must 
therefore be reversed for the reasons contained herein, 

Daved, San Wranci€co, California, 

March 18, 1968. 
HOBERG, FINGER, BROWN & ABRAMSON 


By JAMES D. MART, 


Attorneys for Appellant. 


I certify that, in connection with the preparation of this brief, I 
anal 349 
have examined Rules 18 and 19/of the United States Court of Appeals for 


the Ninth Circuit, and that, in my opinion, the foregoing brief is in full 


compliance with those rules. 


James D. Mart, Attorney for Appellan 
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peel Ee OF CALIFORNIA ) 
CITY AND COUNTY OF SAN B AnGeee, * 

GLORIA RIVARD being sworn, says that she is a citizen of the 
United States, over 18 years of age, a resident of the City and County of 
San Francisco, and not a party to the within action. This affiant's 
business address is 703 Market Street, 18th floor, San Francisco, 
California. That affiant served a copy of the foregoing Brief for 
Appellant by placing said copy in an envelope addressed to Morton 
Hollander and William Kanter, Appellate Section, Civil Division, Room 
3706, U. S. Department of Justice, Washington 25, D, C. and Cecil F. 
Poole and Robert N. Ensign, 450 Golden Gate Avenue, San Francisco, 
California, which envelopes were then sealed and postage fully prepaid 
thereon, and thereafter was on March 19, 1968 deposited in the United 
fabes mail at San Francisco, California. That there is delivery service 
by United States mail at the place so addressed, or regular communicatior 


by United States mail between the place of mailing and the place so 


addressed, 


Subscribed and sworn to before me 
this 19th day of March, 1968 


| 
Llasrsed Curtin | 
Netary Public | 


in and for the City and County of San 
Francisco, State of California 
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